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This guide has been produced by the Association of Labour Providers in partnership with the UK Home Office.
Introduction

THE ASSOCIATION OF LABOUR PROVIDERS (ALP)
The Association of Labour Providers (ALP) is the specialist trade association for labour providers that supply
the workforce for the consumer goods supply chain. This includes the food processing, horticultural and wider
manufacturing, industrial, warehousing and distribution sectors.
The ALP promotes responsible recruitment and works to ensure that the provision and management of agency and
seasonal labour in these sectors is recognised as a model of good practice.
ALP members range from small local labour providers to the largest multi-sector suppliers. All companies in the UK
labour supply chain are welcomed as Associate Members.

UK HOME OFFICE
The first duty of the government is to keep citizens safe and the country secure. The Home Office has been at the front
line of this endeavour since 1782. As such, the Home Office plays a fundamental role in the security and economic
prosperity of the United Kingdom.
The Home Office is the lead government department for immigration and passports, drugs policy, crime, fire,
counterterrorism and police. They are supported by a number of operational commands including:
n

Border Force

n

HM Passport Office

n

Immigration Enforcement

n

UK Visas and Immigration
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PURPOSE
EU citizens* and their family members no longer have the automatic right to work in the UK and there is a points-based immigration system
that is equally applied to all migrant workers, irrespective of where they come from.
Employers are no longer able to accept EU passports or ID cards as valid proof of an individuals’ right to work in the UK.
This document provides specific, practical guidance for all recruiters, HR professionals and employers on actions that must and should be
taken in respect of their existing workforce and future recruits in response to these changes.
It supports labour providers and employers to:
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n Consider what actions to take to help secure continuity of labour supply
n Correctly signpost current EU workers to what action they need to take to safeguard their rights, and the rights of their families, to

remain living and working in the UK

n Understand the immigration system including:

• Routes to employment in the UK
• How to become a sponsor

n Understand what action to take to remain compliant with right to work legislation, both in respect of existing workers and new

applicants

This document has been written according to the information available on 12 October 2022 and is produced for information only. It is not
exhaustive, nor a substitute for legal advice. ALP and its advisors exclude liability, or any claim or loss alleged to have arisen from or in
connection with the use of the information included within.
Use the links in the side bar to navigate between sections.
Please contact the ALP if you have any questions about the contents of this guide.
Go to GOV.UK for personalised guidance for your business.
*For the purpose of this guide, EU, EEA and Swiss citizens are referred to as ‘EU citizens’.
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THE UK WORKFORCE
n

The labour recruitment pool

n

Optimising your existing workforce

n

Working with your labour provider – due diligence to ensure
good practice

n

Effective workforce forecasting and planning

n

Maximise your potential labour pool

n

Top tips for maximising your potential labour pool

n

Effective recruitment

n

Taking action to improve worker retention

n

Summary checklist
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UK WORKFORCE FROM 2021
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The UK immigration system does not include a general route for lower skilled workers.
Recruiters and employers formerly reliant on free movement of EU workers need to develop strategies to source, recruit and retain
workers from the available populations represented in the UK Labour Recruitment Pool wheel below.
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THE 2021 LABOUR RECRUITMENT POOL
The list below makes up the potential UK labour pool.
Local
labour
pool

People
with EUSS
status

Local labour pool – your local resident workforce, including migrant workers with the right to work in the UK. This
document gives advice on optimising your current workforce as well as finding new sources of workers.

People with EUSS status – EU, EEA and Swiss citizens, and their family members, have the right to work in the UK if they
have been granted settled or pre-settled status under the EUSS.

Skilled Worker route – one of the routes in the UK’s points-based system, this route and applies to skilled workers who
Skilled
Worker
route

Scale Up
Worker visa

Family
members of
migrants

have a job offer from an approved employer sponsor. It includes jobs in the food industry such as poultry and fish processing
and butchers as well as Health and Care Worker visas which allow medical professionals to come to or stay in the UK to do
an eligible job with the NHS, an NHS supplier or in adult social care. Labour providers may not use the Skilled Worker route
to recruit skilled workers to supply on a temporary basis to labour users, but they may provide a recruitment only service.

Graduate
2 year
visa
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Scale-Up Worker visa – Similar in many way to the Skilled Worker route, this route is for workers who do an eligible job for
a fast-growing UK business (sometimes called a ‘scale-up business’).

Family members of migrants – dependants of many migrants coming to the UK under the points-based immigration
system can take up employment in the UK. Foreign spouses of British citizens, with leave to remain can take up employment
in the UK.

Students – UK students and those with status under the EUSS are able to undertake work alongside their studies.
Students
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International students with a valid Student visa on an eligible full-time course sponsored by a licensed higher education
provider are able to work restricted hours during term time and unrestricted hours during holidays.

Graduates – After successfully completing their studies, eligible graduates granted leave under the route may work, or look
for work, at any skill level for two years. PhD graduates will be given 3 years.
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Seasonal Workers Scheme - allows workers to come and work on UK farms in the edible and ornamental horticulture
sector, for a period of up to six months, and the poultry processing sector in the run up to Christmas. The scheme has been
extended until 2024, with 40,000 visas available in 2022.

Frontier workers - Qualifying frontier workers have the right to come to the UK to work in any type of job, including selfemployment, as long as they are not primarily resident in the UK.

Youth Mobility Scheme - currently for around 20,000 young people who want to live and work in the UK for up to 2 years.
They need to be aged 18 to 30, have £1,890 in savings, have certain types of British Nationality or be from certain countries
and meet the other eligibility requirements.

Refugees - are permitted to work without any restrictions and can apply for permanent residence after 5 years.
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Asylum seekers - An asylum seeker is a person who claims to be a refugee but whose claim has not yet been evaluated.
Asylum seekers are not normally allowed to work, but they can apply for permission to work if they have not received an
initial decision within 12 months.

UK Ancestry route allows Commonwealth citizens with a UK-born grandparent to come and live and work in the UK. The
migrant will be able to come to the UK for five years and do any kind of work (including self-employment), at any skill level.
Holders can apply to settle permanently in the UK after five years’ continuous residence.

British Nationals Overseas (BNO) - British nationals (overseas) from Hong Kong, and their family members can apply for
a British National (Overseas) visa. This is known as a BNO visa and allows holders to live, work and study in the UK.

Humanitarian routes - Bespoke schemes such as those for people from Afghanistan and Ukraine. Both these routes
allow people to work in the UK.

Five different Global Business Mobility visas provide routes for overseas businesses seeking to establish a presence in, or transfer staff
to, the UK for specific business purposes. There are also more specialised visa routes for people like innovators, investors, sportspeople,
Ministers of Religion and domestic workers. Find a full list of all visa routes for working in the UK here.
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OPTIMISING YOUR EXISTING WORKFORCE
Optimising your existing workforce saves time and resources on unnecessary recruitment and improves skills and retention by
making better use of the people you already have.
Use the questions below to help you to determine how to better utilise your existing workforce.
1.

For labour providers - is your available worker database clean?
Labour providers often have out of date databases comprising lists of workers who are no longer available.
A large database of available workers is not efficient unless you are utilising those workers effectively and regularly removing those
that have become unavailable.

2.

Are you getting honest worker feedback?
Your existing workers are your best source of information on how you can improve as an employer. Do workers trust that they can
bring issues to you in confidence and be listened to? Do you act, and are you seen to act on workers ideas and concerns?
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See ALP’s Communication and Engagement for Agency Workers to find out how to improve.
3.

Are labour planning processes optimised across the whole business?
Planning labour across the whole business leads to more efficient utilisation of workers. If you leave your labour planning up to
individual managers, you run the risk of under-utilising workers in one area of the business, whilst being short of labour in another.
See our later pages on labour planning for guidance.

4.

Are current workers getting the amount of work they want?
Make sure you know what each worker wants and try your best to meet their requirements. The ONS Labour Force Survey
estimates that 2.1 million UK workers are underemployed – not getting as much work as they want. Conversely 10.2 million
workers are estimated to be overemployed – working more hours than they want – and 3.2 million of those would take a pay
cut to reduce their hours..
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Are assignments and overtime allocated fairly?
Ensure fair allocation of work, holidays or other benefits. Where individual staff members allocate workers without a fair process,
it is possible for either conscious or unconscious bias to influence which workers are given more work, or prime assignments. This
can lead to poor utilisation of workers and increased turnover as workers leave for fairer opportunities.

6.
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How can workforce attendance be improved?
Improve attendance, and you will reduce the need for cover. Every absence costs money. If you don’t need to cover a workers’
absence, then you didn’t need that worker in the first place.

Employing Workers with EU
Settlement Scheme Status

See ALP’s Absence Management Resources for a Template Absence Management Policy and Procedure and supporting documents.
7.

Does your workforce have flexible skills?
Do your training and development processes ensure that you have a pipeline of workers with the appropriate skills to cover short
term needs across departments? There is no reason why appropriate training and development opportunities cannot be extended
to agency workers, particularly where they are on medium or long term assignments.

6.
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Do you have a good level of worker retention?
Do you measure retention and ensure that you engage with workers so that they want to continue to work with you? It costs
money to recruit workers and it makes sense to keep them as long as possible – find out more in our later page on retention.

Find further support through the ALP webpages on Access to Labour and Open Recruitment.

ACCESS TO LABOUR
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WORKING WITH YOUR LABOUR PROVIDER – DUE DILIGENCE TO ENSURE GOOD PRACTICE
Using a labour provider should provide a valuable resource for your business. The flexibility of temporary agency work allows labour user
businesses to cover for sickness, holiday and other shortages and react quickly to additional labour requirements, production variations and
seasonal fluctuations. Agency workers also provide a valuable source of experienced permanent employees.
However, the ALP Fair’s Fair toolkit How Unfair Procurement Practice is Driving Agency Labour Exploitation details the many and varied
practices applied by unscrupulous labour providers to illegally undercut compliant operators. HMRC warns in its Supply chain due diligence
principles that:

‘Failing to take reasonable action to make sure that your supply of labour is legitimate can lead to significant legal,
financial and reputational risks to your business. It could even stop your business from operating entirely.
You may be liable for unpaid taxes and National Insurance contributions. You may be unable to recover VAT payments and
you could be criminally prosecuted with an unlimited fine if someone acting on your behalf facilitates tax evasion.
Proper checks are also important for protecting workers and preventing modern slavery.’
Labour users should agree and monitor standards with their labour provider that meet good practice and statutory requirements under
all tax, health & safety and employment laws including the Conduct Regulations, Gangmasters Licensing Act, Modern Slavery Act
and Agency Workers Regulations.
The Compliance Operations Rating Evaluation ‘CORE Score’ checklist, provides labour users with an accessible tool to monitor all the
elements of a compliant and successful labour provider service, explaining the standards required and linking to further guidance and support.
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EFFECTIVE WORKFORCE FORECASTING AND PLANNING
Labour users with effective labour forecasting and planning processes will
give labour providers the best chance of ensuring that the right numbers of
workers with the right skills are recruited at the right time to meet their labour
requirements.
Improving your labour planning process and having an accurate and up to
date labour plan will help labour users to:
n Achieve the numbers and quality of workers required
n Improve efficiency and reduce the time and cost spent on wasted

recruitment activity
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n Minimise risks in the recruitment supply chain (recruiting in a hurry leads

to an increase in risk)
n Increase the efficient utilisation of workers, controlling and reducing

Other Routes

overtime and downtime
n Improve retention as workers get better, more timely information and

more hours
To make the most efficient use of labour, information from across the whole
business must be collated together in one place, at a level senior enough to
make decisions for all. Find more guidance in the ALP’s Good Practice Guide to
Effective Labour Planning
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MAXIMISE YOUR POTENTIAL LABOUR POOL
Attracting as many of the right workers as possible to apply for your vacancies
gives you a wider choice of applicants making it more likely that you will find
the quality and quantity of workers you need.
Finding the right workers starts with looking closely at why someone would come
to work for you. Are you seen as an employer of choice and would your current
workforce recommend you?
The impact of the end of free movement on the food industry, where up to 90%
of the contingent workforce is from the EU is significant. Recruiters need to find
new sources of workers which may mean adapting and/or updating processes
and investing in the training and development of their recruitment teams. Food
businesses may use the ALP ‘Working in the UK Food Industry’ video as part of
their attraction process.
As applicants are less likely to walk into a high street branch, recruiters need to be much more proactive and creative about where to find
workers and how to use the different methods and technology available.
Check our top tips on the following page and see links to all the ALP’s Access to labour support here.
The ‘Working in the UK Food Industry’ video is available for use by all food industry employers and
labour providers to:
WORK IN THE UK
FOOD INDUSTRY
WATCH VIDEO

NEED
WORKERS?
CLICK HERE

n

Use in recruitment campaigns to promote work in the UK food industry

n

Encourage people to consider the UK food industry for their next job

n

Share what real food workers feel about working in the food industry.

The Extra Workers Needed Portal enables businesses that need extra workers to be contacted by GLAA
licenced labour providers that can supply them.
Only ALP labour provider members can view and contact posting organisations.
Watch the demonstration video here and register on the site here.
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TOP TIPS FOR MAXIMISING YOUR POTENTIAL LABOUR POOL
Become an
employer of choice

Check how easy it
is to find and apply
for your jobs

Perhaps the most important element of worker attraction is making sure you provide a great place to work.
Talk to your workers and find out why people like working for you. Ask them what you can do to improve their
experience and act on the information. Define your brand values and make sure you live them; use them in
advertising and marketing and make sure people know why they should come to work for you.
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Check that your advertising is reaching the populations you are targeting.
Put yourself in the shoes of a jobseeker and try to find appropriate work opportunities through the channels that
your workers use. Search job boards using only location rather, or client names rather than your company name to
see how easy it really is for jobseekers to find the opportunities you have available.

Employing Workers with EU
Settlement Scheme Status

Don’t forget local press, community centres and shop fronts and check out more ideas in the Good Practice Guide
referenced above.

Using the Points Based System
to Recruit Skilled Workers

Make sure you work with your local Jobcentre and that all your vacancies are advertised on the government’s
‘Find a Job’ service.
Engage with the many social media groups devoted to job hunting and make sure you feature up to date job
adverts on your website.
Work with your
existing workforce

Don’t ignore your existing workforce as a source of applicants – make sure they know when you are recruiting and
actively ask them to recommend your business to their networks.
If you are a great place to work, then your existing workforce will already be engaged and advocating your business
to friends and family.

Work with your
supply chain

Labour providers and labour users should work together to promote temporary opportunities on the labour users’
website and social media channels as well as those of the labour provider.
Make sure that there is a process to respond swiftly and professionally to applicants who make speculative visits,
calls or emails to the site.

Work with your
community

Do you have strong relationships within your community? Local faith organisations, charities, schools and
universities can help you to promote your business and the opportunities you have available.

Engage with
Government
schemes

There are a number of Government initiatives designed to get people back to work including expansions of
schemes such as apprenticeships, traineeships and sector based work academies. Find out more in ALP Brief 249 –
Employment Support Schemes.
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Provide innovative
transport solutions
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Making it easier to get to work can open up recruitment into new geographical areas. Many businesses are poorly
served by public transport, particularly for early, later and weekend shifts and the risks of coronavirus infection
mean people are more reluctant to travel on public transport.

Introduction

There are businesses offering innovative and cost-effective approaches to transporting workers safely and
efficiently, including car-sharing, smart bus services and integrated software platforms. More details can be found
in ALP Support Services and in ALP member webinars.

The UK Workforce

Examine
accommodation
options

The provision of quality accommodation is a key attraction in many agricultural environments. If you provide
accommodation, make sure that it is not only safe and compliant with regulations, but that it is somewhere where
people can be comfortable to live for several months. Good accommodation will make people return. Find out
more in ALP’s Accommodation resources.

Remove unfair
and unnecessary
barriers to work

There are nearly 9 million people aged 16 to 64 who are not in the labour force, referred to as economically
inactive. Most of these people are students, those with long term illnesses or disabilities, early retirees and people
looking after their family or home.
Many of the economically inactive have barriers to employment which prevent them from working. Barriers could
be anything from lack of training and experience to restrictions on the number of hours they are able to work, or
the type of work they can do.
Open recruitment involves removing unfair and unnecessary barriers to job applicants – opening up opportunity to
all people from all kinds of backgrounds to contribute to your organisation. There is an indisputable moral case for
adopting an open recruitment policy – everyone should have a right to equal access to employment, training and
development based on merit – but the business benefits of adopting this approach go much further than that:
n Open recruitment can help to resolve skills and labour shortages by widening your potential candidate pool
n Businesses employing a wide range of people have access to more voices, ideas, viewpoints and experiences,

reflecting the communities they trade in and with

n Two thirds of employers say becoming more inclusive has boosted skill levels across the workforce and almost

60% said it had improved employee engagement and satisfaction

Find out more about Open Recruitment with the ALP’s Open to Opportunity programme.
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Access
statistical data
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Nomis is an online service provided by the Office for National Statistics (ONS) which provides statistical data
about your locality and compares it against the national average. It’s completely free of charge and can help you to
find populations of local people looking for work, to inform your sourcing strategy.
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Find further support through the ALP Help Centre, including our pages on Access to Labour and Open Recruitment as well as our range
of Member briefs, videos and webinars
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MEMBER BRIEFS

MEMBER WEBINARS
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EFFECTIVE RECRUITMENT
The recruitment process converts your applicants into workers. It can include booking appointments, the application process, interviews,
onboarding and induction and lasts until the worker has passed their probationary period. Is your recruitment process as good as it could be?
Think about your applicant and how you can make the process swift, simple and engaging. Getting recruitment right gives you a better
chance of making the right decisions on who to appoint, improving worker engagement and reducing turnover.
Check our top tips below, and find further support in ALP’s Good Practice Guide to Sourcing Workers
Treat applicants
with respect

Applying for work can be daunting and what is a daily process for your staff can be very intimidating to the
applicant. Be welcoming and professional, return phone calls, stick to appointment times and make sure applicants
have privacy during their interview.

Make the
application process
as streamlined
and relevant as
possible

How much time does your application process take? Review every part of the process to determine whether it’s
relevant to the vacancy and adds value.
Do you need to know all the information on the application form? How many documents need to be read and
signed and can they be consolidated and refined? Are any tests relevant and are the required scores appropriate to
the job content?
If you haven’t already done so, think about how much of the application process can be moved online and
undertaken away from your premises where your applicant will have more time and feel more comfortable.

Consider literacy
and language

Are your documents reviewed to make sure they are written in plain language
wherever possible? What support do you give to people with reading difficulties,
or those for whom English is not their first language? Do you make important
documents available in the workers first language?
Find out more from the Effective Communication Toolkit for Multi-Language
Workforces.
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Comply with the
Equality Act

Ensure that your pre-employment health questionnaires ask only relevant information and are completed at an
appropriate point in the process. See ALP Brief The Equality Act and Pre-employment Health Related Checks for
more guidance, including a template pre-employment questionnaire.

Provide accurate
information

Review your contracts and onboarding process to ensure they reflect the reality of work in your business.
Recruitment resource is wasted if the new worker leaves early because the job was not as they expected.

Promote download
of Just Good Work

Just Good Work is a free app which helps all jobseekers and workers understand their employment rights,
recognise poor treatment at work and access remedy. This demonstrates your commitment to responsible
recruitment to your workers by providing convenient and consistent up to date information in several languages.
There’s even video for those who prefer to watch rather than read.
Encouraging download of the app at interview or induction provides a straightforward modern slavery check by
evidencing that workers have access to, and control of their own mobile phone.

Pay for induction
and training time

Health and safety training must take place during working time. This means that workers must be paid for their
time whilst attending such training.
Some organisations seek to avoid paying workers by building training into the worker selection process. If workers
are not paid, then this could be withholding of wages and a breach of National Minimum Wage legislation.

Find out what can
be improved

The UK Workforce
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Speak with applicants and your existing workers to find out how the recruitment process can be improved.
Ask open ended questions designed to elicit honest answers e.g., ‘What three things would make our recruitment
process better?’.
Act and be seen to act on the answers.

Measure and
improve

Introduction

There are several ways you can measure the success of your recruitment processes. How many of your applicants
arrive for interview? How many of your interviews become workers? How much time does it take from interview
to starting work? How many new starters leave in the first week? Build key performance indicators (KPIs) and use
them to measure your success and set targets for improvement. See ALP Brief 279 – Key Performance Indicators
for Labour Provision.

Find further support through the ALP Help Centre, including our pages on Access to Labour and Just Good Work

ACCESS TO LABOUR
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TAKING ACTION TO IMPROVE WORKER RETENTION
Reducing the number of workers who leave, reduces the need to recruit
replacements and keeps valuable skills and experience within your business.
The actual cost of leavers varies from company to company but will include the time
and money spent on administration, recruitment, selection, onboarding and training
of replacements, covering the position whilst there is a vacancy, and reduction in
productivity whilst the new worker gets up to speed.
High turnover also has an impact on your existing workers who may have to work
harder to cover leavers and new starters during their training.
Defining the cost of turnover for your business allows you to understand just how
much money could be saved by implementing positive processes to improve retention
such as those already discussed in this document and those that can be found in our
Good Practice Guide to Retaining Workers.
Improved worker retention means saving time and money by backfilling less often and
delivers benefits from the increase in productivity and therefore profits associated with a
more engaged workforce.
Engaging your workforce turns them into advocates for your business – word of mouth has
always been a powerful recruitment and sales tool and never more so in today’s era of social
media where opinions can be read at the click of a button.
Find out more on how to engage your workers with Communication and Engagement for
Agency Workers, and explore the retention resources available on our Access to Labour page.

ACCESS TO LABOUR
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SUMMARY CHECKLIST
1.
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Understand your labour recruitment pool
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2.

Optimise your current workforce

3.

Work collaboratively with your clients/labour providers

4.

Review current labour requirements – how effective is your workforce planning strategy?

5.

Maximise your potential labour pool

6

Develop your workforce recruitment and retention strategy and policy

7

Train recruiters and other relevant personnel

8

What needs to improve in your attraction, recruitment and retention processes? Ask your workers and feedback to them
where appropriate
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n

Introduction

n

Settled and pre-settled status

n

Status conferred by the EU Settlement Scheme

n

Late applications

n

The application process

n

EU workers who have not applied to the EU Settlement Scheme

n

Support and assistance

n

Summary checklist
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INTRODUCTION
Freedom of Movement with the EU came to an end at 11pm GMT on 31st
December 2020. EU, EEA or Swiss citizens and their family members must
obtain an immigration status in order to provide evidence of their right to
work, study and apply for housing and benefits in the UK.
Any EEA citizen, even those who had a right of permanent residence under EU
law before free movement rules ended, who wishes to continue living in the UK
after 30th June 2021, will either need to have applied to the EU Settlement
Scheme (EUSS) or, if they prefer and are eligible, apply for British citizenship.
The deadline for applications to obtain EUSS status was 30th June 2021, unless
the family member is joining an EU, EEA or Swiss citizen in the UK on or after
1st April 2021 or unless certain other exceptions apply.
By the end of June 2022, over 5.9 million individuals had applied to the EU
Settlement Scheme with over 5.4 million obtaining a grant of status. Many
workers with status under the EUSS have returned to their home countries as
a result of the coronavirus pandemic. These workers continue to have the right
to live and work in the UK as long as their status remains valid.
In the following pages we explain the options available for people who did not
apply to EUSS before the deadline.
Access EU Settlement Scheme: information for employers here.

Workforce recruitment and labour supply 2022
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SETTLED AND PRE-SETTLED STATUS
EU citizens and their family members who apply to the scheme
and are successful will be awarded either settled or pre-settled
status.

Settled status
Most EU citizens will get settled status if they:
n Started living in the UK by 11pm GMT on 31st December 2020
n Have lived in the UK for a continuous 5-year period (known as

‘continuous residence’)
Five years’ continuous residence means that for 5 years in a row they
have been in the UK, the Channel Islands or the Isle of Man for at
least 6 months in any 12-month period. The exceptions are:
n One period of up to 12 months for an important reason (for

example, childbirth, serious illness, study, vocational training or
an overseas work posting)
n Compulsory military service of any length
n Time spent abroad as a Crown servant, or as the family member

of a Crown servant
n Time spent abroad in the armed forces, or as the family

member of someone in the armed forces
EU citizens can stay in the UK as long as they like if they get settled
status. They will also be able to apply for British citizenship if they
are eligible.

Workforce recruitment and labour supply 2022

Pre-settled status
EU citizens who do not have 5 years’ continuous residence when
they apply, will usually get pre-settled status and will then have the
right to live and work in the UK for a further 5 years.
They can then apply to change this to settled status once they have
5 years’ continuous residence.
For both settled and pre-settled status, EU citizens only needed to
be in the UK before 11pm GMT on 31st December 2020 in order to
apply to the scheme. Applications may be made from outside the
UK.
Workers who are not resident in the UK at the time of application,
will usually be required to evidence that they have been resident in
the UK in the last 6 months before application, and prior to 11pm
GMT on 31 December 2020.

Losing EU Settlement Scheme status
There are a number of situations where status can be lost or
cancelled:
n Time outside the UK exceeds the allowable amount

(see table below)

n Status has been gained through deception
n EU citizen is convicted of a serious criminal offence
n It is deemed conducive for the public good due to the EU

citizen’s post-exit conduct
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STATUS CONFERRED BY THE EU SETTLEMENT SCHEME
Under the EU Settlement scheme, EU EEA and Swiss citizens are
able to:
n Work in the UK
n Use the NHS

Time spent outside of the UK
EU, EEA and Swiss citizens are able to spend time outside of the
UK without losing their status as follows:
Status

n Enrol in education or continue studying
n Access public funds such as benefits and pensions if they are

Time outside the UK without
losing status

Settled status

Up to 5 years in a row

Settled status – Swiss citizens

Up to 4 years in a row

Pre-settled status

Up to *2 years in a row

eligible for them
n Travel in and out of the UK
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*Workers with pre-settled status spending years outside the UK may find
that this impacts their ability to accrue 5 years continuous residence in the
UK and therefore makes them ineligible to apply for settled status.

Children’s rights
EU, EEA and Swiss citizens children have the following rights
under the EUSS:
n Any children born in the UK to a parent with settled status will

automatically be British citizens
n Any children born in the UK to a parent with pre-settled status

will be automatically eligible for pre-settled status. They will
only be a British citizen if they qualify for it through their other
parent

Workforce recruitment and labour supply 2022
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Close family members

EUSS Family Permits

EU citizens have the right to bring close family members to the UK if
all of the following apply:

The family members of EU, EEA or Swiss citizens or an eligible person
of Northern Ireland may be able to get a family permit to come to
the UK. The family of some British citizens can also get a permit.

n They were resident in the UK by 31st December 2020
n The relationship began before 31 December 2020, unless they

are a child born or adopted after that date

n They are still in the relationship when they apply to join them

Swiss citizens have the right to bring their spouse or and civil partner
to join them in the UK before 31 December 2025 if their relationship
began between 31 December 2020 and 31 December 2025 and they
are still in the relationship when they apply to join.

Family permit holders may come to the UK and whilst the permit
is valid, may work, study and come and go as many times as they
please. Applications must be made from outside the UK.
Permits are free and usually valid for 6 months allowing the bearer to
come to the UK to live, work and study. The family member will need
to apply to the EUSS before their permit expires or leave the UK.
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Close family members that arrive on or after 1st April 2021, must
apply to the EU Settlement Scheme within 3 months of the date
that they arrived in the UK

Other Routes

Family members who cannot come to the UK under the EU
Settlement Scheme, may still be able to come here in a different
way, for example on a family visa.

Establishing Right
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To qualify as a ‘close’ family member they must be the EEA citizen’s
spouse, civil partner or durable partner, or related to them (or to
their spouse or civil partner) as their:
n Child, grandchild or great grandchild under 21 years old, or

dependent child over 21
n Dependent parent, grandparent or great-grandparent
n Dependent relative who is a member of their household, or in

strict need of their personal care on serious health grounds
Family members who are adopted under an adoption order that is
recognised in UK law are regarded the same as natural family.
Workforce recruitment and labour supply 2022
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LATE APPLICATIONS
For some people, the deadline of 30 June 2021 does not apply. This is
true for:
n The family member of someone from the EU, Switzerland,

Norway, Iceland or Liechtenstein who was living here by 31
December 2020, who joins them in the UK on or after 1 April 2021

n Applying for a child, who was born or adopted in the UK on or

after 1 April 2021

n The family member of an eligible person of Northern Ireland,

who could not move back to the UK by 31 December 2020
without them - they must be from outside the EU, Switzerland,
Norway, Iceland or Liechtenstein

n Those who are exempt from immigration control, or stopped

being exempt from immigration control after 30 June 2021

n Those with limited leave to enter or remain in the UK (for

example, if they’re here on a work or study visa) which expires
after 30 June 2021

n A family member of a British citizen who they lived with in the

EU, Switzerland, Norway, Iceland or Liechtenstein – they must
have lived with them in that country by 30 December 2020,
and returned to the UK with them

People can also apply if they can show ‘reasonable grounds’ for
why they did not apply by 30 June 2021. There are many different
reasons that can be included as reasonable grounds for not applying
by the deadline for example: if:

n They have, or had, a medical condition which prevented them

from applying

n They lacked the physical or mental capacity to apply

unaware of the deadline

n They’ve been the victim of modern slavery

n They did not have internet access, or access to relevant

documents

Using the Points Based System
to Recruit Skilled Workers

n They came to the UK on a work or study visa and became

eligible to apply to the EU Settlement Scheme while they were
here, but did not know they could apply

n They already have indefinite leave to enter or remain, and did

not know they could apply to the scheme

n They had permanent residence status or a residence document

that stopped being valid after 30 June 2021, and did not know
you needed to apply to the scheme

n They had difficulty accessing support to apply because of

coronavirus (COVID-19) restrictions

n Another compelling practical or compassionate reason

prevented them applying

n Their parent, guardian or local authority did not apply for them

Applicants will need to provide evidence to support the reason or
reasons they give for missing the deadline.
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n They’ve been in an abusive or controlling relationship

This is not a complete list - if there is a reason not listed here, people
can still apply and their reason will be considered.

when they were a child

The UK Workforce

n They have care or support needs, or those caring for them were

n They’re a child, or applying for their child, and they did not

know you needed to apply

Introduction

Other Routes

Establishing Right
to Work

Employing workers with EU Settlement Scheme Status

THE APPLICATION PROCESS
Applicants need to complete a short online application form using a computer, tablet or mobile phone. It is free to apply to the EU
Settlement Scheme.
Applications are saved automatically, which means that applications can be started and then completed at another time. Application
guidance can be found on GOV.UK There are three ways to make an application:
n Using the ID document check app
n Send documents in the post to the Home Office – start the application process online including uploading a digital photograph.
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Guidance will be provided via the online application of where to send passports, ID cards and any required documents
n Visit an ID Scanning Location – some ID document scanning locations are closed due to coronavirus. To check which are open, visit the

nearest local authority website
The most popular application method is via the app. The app is in English, but there are translated information leaflets and videos available
to help EU citizens through the process: How to apply to the EU Settlement Scheme, EU Document Check App with Romanian Subtitles,
What you will need to apply.
EU citizens can apply for status under the EU Settlement Scheme from outside the UK. More information can be found here.

Approval
Subject to the application checks, applicants will be granted settled or pre-settled status depending on how long they have lived in the UK.
They will receive a digital proof of their status through an online service. In most cases their new immigration status will be granted within a
couple of weeks.

Application Refused
If an EU citizen’s application is refused and they have further evidence they want to be considered, they can apply for administrative review
if they think the decision maker has made an error or did not follow the published guidance, or where they have new information or evidence
in support of their application.
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EU WORKERS WHO HAVE NOT APPLIED TO THE EU SETTLEMENT SCHEME
Where Immigration Enforcement encounter EEA citizens, or their family members, who are working without status, they will be given a
written 28-day notice before action is taken. This provides individuals who may have been eligible under the EUSS had they applied by 30
June 2021, with the opportunity to make a late application to EUSS demonstrating any reasonable grounds for missing the deadline. Failure to
make an application may impact upon their eligibility to access services in the UK and they may be required to leave the UK.
Responsible employers will not employ workers who cannot evidence their legal right to work in the UK. Those seeking employment without
a suitable immigration status could attempt to access fake ID from criminal gangs, work for friends, family or in the informal economy or risk
exploitation by working for employers who are prepared to use undocumented workers.
Such workers may feel that to avoid detection, they or their families should not
travel abroad, use the NHS or other services, enrol in education or training or claim
benefits. This could lead to health issues, poverty and the risk of exploitation, as
well as potentially putting workers under enormous personal strain.
Materials are available on GOV.UK should you wish to assist your workers with
understanding and accessing the EU Settlement Scheme.
Charities and voluntary organisations across the UK are being funded to provide
help and information to vulnerable EU citizens and their families applying to the
EU Settlement Scheme. Practical support is available for a range of needs including
disabled people, those with severe mental health conditions, victims of human
trafficking or domestic abuse, those without a permanent address and those who
are elderly or isolated. The EU Settlement Scheme list of organisations providing
community support for vulnerable citizens provides contact details.
Learn more about the risks of worker exploitation and how to handle them at
Stronger Together.
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27

Introduction

The UK Workforce

Employing Workers with EU
Settlement Scheme Status

Using the Points Based System
to Recruit Skilled Workers

Other Routes

Establishing Right
to Work

Employing workers with EU Settlement Scheme Status

SUPPORT AND ASSISTANCE
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Assisted Digital Service
The following help is available:

The UK Workforce

n Telephone support from a skilled adviser to complete the application form online
n Online via GOV.UK’s ‘Get help’ page

We are Digital contact details:
Email: visa@we-are-digital.co.uk Phone: 03333 445 675
Find further support through the ALP Help Centre, including our page on Immigration and Right to Work and through the employer
toolkit available on GOV.UK.
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IMMIGRATION AND
RIGHT TO WORK
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SUMMARY CHECKLIST:
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Understand the impact the end of free movement has on your existing and future workforce. We suggest you:
1.

Communicate with all your EU workforce and encourage and support them to apply under the EU Settlement Scheme to
secure their right to remain if they have not already done so.

2.

Ensure your staff understand the impact of the end of free movement for your existing EU workforce and how that will
affect their recruitment process. See ALP Academy for practical workshops.

3.

Talk with EU staff regarding any questions or concerns they may have

4.

Encourage your EU Workers to provide a share code for you to use the employer portal on the digital checking service to
check their EU Settlement Scheme status.
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USING THE POINTS BASED
SYSTEM TO RECRUIT SKILLED
WORKERS
n

Introduction

n

The Skilled Worker route

n

Becoming a sponsor

n

Costs

n

Recruitment fees

n

Preventing discrimination

n

Options for labour providers
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INTRODUCTION
The main principles of the UK’s Points-Based Immigration System are to:
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n End free movement
n Assert full control over who comes to this country
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n Reduce overall levels of migration

through:

Employing Workers with EU
Settlement Scheme Status

n A firm and fair points-based system to attract the high-skilled workers we need
n That treats EU and non-EU citizens equally
n With top priority to those with the highest skills and the greatest talents and with
n No route for general low-skilled or temporary workers

to deliver:
n A high wage, high-skill, high productivity economy
n That works in the interests of the whole of the UK and
n Protects individuals from exploitation by criminal traffickers and unscrupulous employers.

Nearly 48,000 UK companies are Skilled Worker sponsors and so may recruit overseas workers into defined Skilled Worker visa roles. The
employer must hold the Sponsor Licence, employ the worker, agree and pay the salary and decide all the duties/functions/outcomes/
outputs of the job.
Sponsor employers may recruit unlimited numbers of workers from anywhere in the world, as long as they meet the requirements of the
route, and are able to demonstrate that the roles are genuine and credible.
Recruitment businesses are not able to hold a Sponsor Licence to recruit and supply a labour only service. However, increasing numbers of
UK based GLAA licensed labour providers are now providing a ‘Recruitment Service’ where they are contracted to source and recruit the
workers, working with and applying due diligence to overseas based GLAA licensed recruitment businesses.
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THE SKILLED WORKER ROUTE
All applicants, both EU and non-EU citizens, will need to demonstrate that they have sufficient points to be eligible to make an application.
A total of 70 points is needed to be able to apply to work in the UK.
All applicants will need to demonstrate that:
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n They have a job offer from a Home Office approved sponsor
n The job offer is at the required skill level – RQF 3 or above (A Level and equivalent)

Employing Workers with EU
Settlement Scheme Status

n They speak English

This will give them 50 points. A further 20 points must be obtained on salary, Shortage Occupation List (SOL) jobs or educational
qualifications, as demonstrated in the table below:
Characteristics

Tradeable

Points

Offer of job by approved sponsor

No

20

Job at appropriate skill level

No

20

Speaks English at required level

No

10

Salary of £20,480 to £23,039

Yes

0

Salary of £23,040 to £25,599

Yes

10

Salary of £25,600/£10.10 per hour/going rate (whichever is highest) or above

Yes

20

Job in a shortage occupation, as designated by the Migration Advisory Committee

Yes

20

Education qualification: PhD in a subject relevant to the job

Yes

10

Education qualification: PhD in a STEM subject relevant to the job

Yes

20

The immigration system awards points for medium and high skilled jobs, which are defined by the relevant RQF level. RQF is the Regulated
Qualification Framework for England and Northern Ireland. Scotland and Wales have equivalent qualification frameworks in place. These
make up the national qualification frameworks.
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Skill Level
Highly skilled
Skilled
Semi-skilled
Lower skilled
Unskilled

Qualification/Experience
Degree level and above e.g. Engineers, Directors etc.
Requiring a degree/HND & experience e.g. Production/Operations/HR Managers
Requiring experience and training e.g. Skilled trades
Requiring some training/experience e.g. Process operative, skilled field workers
Requiring minimal training/experience, e.g. Elementary roles, picking, packing etc

33

RQF Level
RQF 6 and above
RQF 5 – 6
RQF 3 – 4
RQF 2
Entry Level/RQF 1

A full list of the different qualifications levels is available here and the Appendix Skilled Occupations provides information on the current
jobs at RQF 3 and above. The following food industry occupations are on the list at the time of writing. Click on the code for more detail on
what the occupation covers.
5111 Farmers
5433 Fishmongers and poultry dressers
5112 Horticultural Trades
(including Fish and Poultry Processors)
5431 Butchers
9119 Fishing and other elementary
5432 Bakers and flour confectioners
agriculture occupations
If the job pays more than the required minimum salary threshold of £25,600 then the additional 20 points for that salary level means that
the application will have reached the required 70 points.
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Applicants will still be eligible if the job pays £20,480 and is a shortage occupation or they have a PhD relevant to the job.
The Shortage Occupation List, known as the SOL, is a list of occupations that are in shortage.
Occupations on the SOL have a corresponding Standard Occupational Classification (SOC) code. Employers do not need to assess the
qualifications required for a job but instead match the job to the relevant SOC code.
The ONS Occupational Coding Tool should be used to identify the relevant SOC code for a job.
Example
Skilled worker in a shortage occupation earning £20,480
Job offer
20
RQF 3 or above
20
English language
10
Salary
0
Shortage occupation
20
Total
70

Lower salary traded
for occupation being
in shortage

The government has released an employers guide to the points based system including short videos on sponsoring a skilled worker and
hiring people from outside the UK.
Workforce recruitment and labour supply 2022
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BECOMING A SPONSOR
Employers must be approved as a sponsor to recruit workers from outside the resident labour market. The standard processing time for an
application is usually 8 weeks.
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COSTS
The Border, Immigration and Citizenship System currently costs the Government £2.8 billion a year to run – including asylum and
enforcement costs – and they raise £2.3 billion a year in visa and passport fees. Income generation through fees and charges will continue
to underpin the future system, contributing significantly towards funding. The estimated cost for the Government to process a visa is around
£423.
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The following sponsorship fees are current as of October 2022 and are subject to change. Visit GOV.UK for the latest fees.
Type of licence

Fee for small or charitable
sponsors

Fee for medium or large
sponsors

Skilled worker sponsor

£536

£1,476

Temporary worker sponsor

£536

£536

Skilled worker Certificate of Sponsorship

£199

£199

Temporary worker Certificate of Sponsorship

£21

£21

Immigration Skills Charge

£364 per year

£1,000 per year

Sponsors are required to pay the Immigration Skills Charge when issuing a Skilled Worker visa.
A small business is usually defined as a business with an annual turnover of £10.2 million or less, with 50 or fewer employees. Contact the
UK Visas and Immigration businesshelpdesk@homeoffice.gov.uk if unsure of your category.
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A sponsor must assign an electronic certificate of sponsorship record to each foreign worker they employ. Each certificate has its own
number which a worker can use to apply for a visa. Annex A of the “UK’s Points Based Immigration System Further Details” provides details
of the visa costs. The visa application fee tool can be used to check the cost of any visa from any country.
Applicants (with some exceptions) need to make an Immigration Health Surcharge (IHS) on-line payment as part of their immigration
application and payable for each year of the visa. For those on a Skilled Worker visa, this is currently £624 per annum.
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Applicants may also be faced with a range of additional charges, in their home country.
Example total costs
The following table gives an example of potential costs for the recruitment of 50 workers for 3 years, using a labour provider, through the
Skilled Worker route.
Cost
(* denotes indicative cost)
Sponsor application – large company
Skilled worker visa
Certificate of Sponsorship
*Internal Recruitment Cost - advertising, short-listing, interviewing,
translation and interpretation
External recruitment agency cost
*Travel from home country to place of work
Immigration Skills Charge
Immigration Health Surcharge
Total additional for the year - all workers
Total additional per worker for the year
Total additional per worker per hour (40 hr / 46 week ave)

Unit Cost Year 1
£1,476
£625
£199
£500

Unit Cost Subsequent Years
N/A
N/A
N/A
N/A

Total Cost

Using the Points Based System
to Recruit Skilled Workers

£1,476
£31,250

Other Routes

£9,950
£25,000

Commercial negotiation
£800

N/A

£40,000

£1,000

£1,000

£150,000

£624

£624

£93,600

£188,876

£81,200

£351,276

£3777.52

£1,624

£7,026

£2.05

£0.88

£1.27

* indicative costs
The total cost is the equivalent of £1.27 per hour across the 3 years and makes no allowance for the replacement of leavers, or the cost of
external recruitment support.
Use the ALP online Skilled Worker Recruitment Cost Calculator to calculate an indicative cost of recruiting workers via the Skilled Visa route.
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RECRUITMENT FEES
Under UK employment law there is no general provision which prevents employers from charging recruitment fees and related costs to those
they recruit. Employers seeking to pass on the costs of the system to workers through either direct fees or wage deductions should be aware of
these restrictions:
n Under the Employment Agencies Act 1973 section 6, labour providers cannot, “request or directly or indirectly receive any fee from any

person for providing services (whether by the provision of information or otherwise) for the purpose of finding him employment or seeking to
find him employment”

n In the supply of labour to agriculture, SE3.9 of the Workers and Temporary Workers: guidance for sponsors: sponsor a seasonal worker

states that “[the sponsor] must not place any additional charges on participating workers, beyond the costs of administrating the scheme.” The
“costs of administrating the scheme” are not defined.

n A labour provider must have a GLAA licence to work in the regulated sectors, it is a criminal offence to supply workers without a licence

or use an unlicensed labour provider. The Gangmasters and Labour Abuse Authority Licensing Critical Standard 7.1 “Fees and providing
additional services” requires that:
• A licence holder must not charge a fee to a worker for any work finding services
• A licence holder must not make providing work finding services conditional on the worker:
• Using other services or hiring or purchasing goods provided by the licence holder or any person connected to them, or
• Giving or not withdrawing consent to disclosing information about that worker other than what is required for the work finding services

The GLAA has produced GLA Brief 38 - Job Finding Fees and Providing Additional Services which provides further detail regarding how it will
apply Licensing Standard 7.1.
However, what constitutes ‘fees’, ‘charges’ and ‘costs’ are not defined - leading to potential evasion, circumlocution and lack of enforcement.
n The International Labour Organisation published its Definition of Recruitment Fees and Related Costs in 2019
n The Institute for Human Rights and Business (IHRB) developed the Employer Pays Principle which requires that “no worker should pay for

a job - the costs of recruitment should be borne not by the worker but by the employer.”

n The Responsible Recruitment Toolkit annually updates its Guide to Eliminating Worker Paid Recruitment Fees and Related Costs

(Third Edition)

To comply with these standards, responsible recruiters should not charge any element of the recruitment cost to workers and should reimburse
any expenses incurred in the process including for visas, travel or the Immigration Heath Surcharge.
For more information see ALP Brief 263 – Charging of fees to workers for work finding services.
Workforce recruitment and labour supply 2022
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PREVENTING DISCRIMINATION
For a Skilled Worker sponsor employer to follow a non-discriminatory procedure and provide a legitimate defence to any potential
discrimination claim, it must be able to demonstrate that the person recruited was the best person for the job whether UK or foreign
national.
To achieve this, it would need to:
n Advertise the vacant roles within the UK, such as on the Find a Job website
n Assess the applications received
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n Provide genuine reasons why any UK resident applicant was not suitable or qualified

Find further support through the ALP Help Centre, including ALP Brief 273 – The Skilled Worker Immigration to Work Route and our
brief and webinar on Preventing Discrimination in Labour Provision.
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OPTIONS FOR LABOUR PROVIDERS
Labour providers cannot sponsor a Skilled Worker and then supply them to another organisation, regardless of any genuine contractual
arrangement between the parties involved. Recruitment companies found to be supplying labour to another organisation will have their
sponsor licence revoked.
There are two potential services that a labour provider can offer:
n ‘Recruitment Service” – The client must hold the Sponsor Licence, be responsible for agreeing and paying the migrant’s salary

and have genuine responsibility for deciding all the duties, functions and outcomes, or outputs of the job the migrant is doing.
Labour providers are contracted to source the workers and manage the process
n ‘Contractor Service” – Labour providers hold the Sponsor Licence, are responsible for agreeing and paying the migrant’s salary

and provide a full contracting rather than just a labour only service
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Further resources
n Government has developed guidance on becoming a sponsor

Other Routes

n ALP Briefs, FAQ’s and webinars can be accessed from the ALP

Immigration and Right to Work webpage

IMMIGRATION AND
RIGHT TO WORK
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OTHER ROUTES
n

Students and graduates

n

The Seasonal Workers’ Scheme

n

Frontier workers

n

British Nationals (overseas)

n

Humanitarian routes

n

Summary checklist

Introduction

The UK Workforce

Employing Workers with EU
Settlement Scheme Status

Using the Points Based System
to Recruit Skilled Workers

Other Routes

Establishing Right
to Work

Workforce recruitment and labour supply 2022

Other Routes

41

STUDENTS AND GRADUATES
Student Visa – students with a valid visa on an eligible full-time course sponsored by a licensed higher education provider that holds a track
record of compliance will be able to work restricted hours during term time:
Type of study

Employment conditions

Student following a full-time course of degree level or above study:

20 hours per week during term time (full time employment
permitted outside of term time)

n Sponsored by a higher education provider with a track record

of compliance; or
n Sponsored by an overseas higher education institution to

Student undertaking a full-time course below degree level study
sponsored by a higher education provider with a track record of
compliance

10 hours per week during term time (full time employment
permitted outside of term time)

All other study, including all part-time study

No employment permitted

Employing Workers with EU
Settlement Scheme Status

Other Routes

The education provider is the sponsor.
The Graduate route is open to all international students who have successfully completed a degree at undergraduate level or above at a
Higher Education Provider with a track record of compliance, and who have valid Tier 4 or Student permission at the time of application.
n The Graduate route is unsponsored, meaning applicants do not need a job offer at any skill level to apply for the route nor do employers

need to become a licensed sponsor to recruit a graduate visa holder.
n Graduates on the route are able to work flexibly, switch jobs and develop their career as required.
n Graduates are able to apply to switch to the Skilled Worker route from within the UK, if they are eligible and find a suitable job
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undertake a short-term study abroad programme in the UK

with a sponsor..
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THE SEASONAL WORKERS’ SCHEME
The Seasonal Workers Scheme allows workers to come and work on UK farms in the edible and ornamental horticulture sector, for a period
of up to six months, and in poultry processing in the run up to Christmas.
In December 2021, the government confirmed the Seasonal Workers Scheme route until the end of 2024 and extended it to cover
ornamental horticulture. In 2022, the quota is 40,000 workers but the government announcement states that ‘the number of visas will begin
to taper down from 2023 and the sector will have to improve pay and conditions.’
The Seasonal Worker visa route is managed by the Home Office under the Temporary Worker immigration route. The Department for
Environment, Food and Rural Affairs (Defra) is the endorsing government department. The rules and requirements for Scheme Operators
are detailed in the Home Office guidance Workers and Temporary Workers: guidance for sponsors -Sponsor a Seasonal Worker (Seasonal
Worker Sponsor Guidance).
Five Scheme Operators are licensed to operate the Scheme
and are responsible for identifying suitable workers and
matching them to UK farmers. They are also required to ensure
the welfare of the workers whilst they are in the UK.
ALP developed a proposal for a Seasonal Workers’ Scheme
Multi-Stakeholder Worker Welfare Group to develop, source
funding and implement the actions and activities to drive
the necessary worker welfare improvements in the Seasonal
Workers Scheme and to achieve a common objective of
making the Scheme a model of good practice.
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FRONTIER WORKERS
A frontier worker is a European Economic Area (EEA) or Swiss citizen who is employed or self-employed in the UK but resident elsewhere.
Qualifying frontier workers have the right to come to the UK to work in any type of job, including self-employment, each year provided that
they worked in the UK prior to 31 December 2020 and their employment is continuous.
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There are no language, salary or hours requirements, and no sponsorship is required.
There is no deadline to apply, but frontier workers need a permit to enter the UK to work.
There’s no fee to apply for the permit, and frontier workers have the right to access benefits and services as they did prior to Brexit, including
NHS healthcare.
Frontier Worker Permits last for up to five years and are renewable meaning they offer a route to ongoing right to work in the UK for EEA
workers who are not resident in the UK and are therefore ineligible for settled or pre-settled status under the EU Settlement Scheme.
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Further details can be found in a comprehensive guide on GOV.UK.
Other Routes

BRITISH NATIONALS (OVERSEAS)
British nationals (overseas) citizens from Hong Kong aged 18 or over, and their family members can apply for a British National (Overseas)
visa. This is known as a BNO visa and allows holders to live, work and study in the UK. Holders of BNO visas can work in any job, (except as a
professional sportsperson or sports coach) but cannot apply for most benefits (public funds).
Applicants may apply to stay for either 2 years and 6 months, or 5 years and visas can be extended multiple times.
At the point of application, the applicant’s permanent home must be:
n In Hong Kong, if they’re applying from outside the UK
n In the UK, Channel Islands, Isle of Man or Hong Kong if they’re applying in the UK

Applicants must pay the visa application fee, the healthcare surcharge and prove that they have enough money to support themselves and
their family for at least 6 months in the UK.
Family members can apply for a BNO visa if they’re eligible but must apply at the same time as the main applicant.
After living in the UK for 5 years on a BNO visa, people can apply to settle in the UK (known as ‘indefinite leave to remain’) meaning they
can stay in the UK without any time limits.
After one year of gaining indefinite leave to remain, people will usually be able to apply for British citizenship.
Workforce recruitment and labour supply 2022
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HUMANITARIAN ROUTES
The UK formally opened the Afghan Citizens Resettlement Scheme (ACRS) on 6 January 2022.
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The scheme will prioritise:
n Those who have assisted the UK efforts in Afghanistan and stood up for values such as democracy, women’s rights, freedom of speech,

The UK Workforce

and rule of law

n Vulnerable people, including women and girls at risk, and members of minority groups at risk (including ethnic and religious minorities

and LGBT+)

Anyone who is resettled through the ACRS will receive indefinite leave to enter or remain (ILR) in the UK, and will be able to apply for British
citizenship after 5 years in the UK under existing rules.
There is no application process for the ACRS.
The focus of the ACRS will be on those people who remain in Afghanistan or the region, primarily Afghan nationals although nationals of
other countries, for example in mixed nationality families, will also be eligible. Spouses, partners and dependent children under the age of
18 of eligible individuals will be eligible for the scheme. Other family members may be resettled in exceptional circumstances.
The Ukraine Family Scheme allows applicants to join family members or extend their stay in the UK. It is free to apply and successful
applicants will be able to live, work and study in the UK and access public funds for up to three years. For assistance, please call the 24/7 free
helpline +44 808 164 8810 (0808 164 8810 from the UK).
For Ukrainians who do not have family in the UK, a sponsorship scheme allows sponsors such as
employers to bring those forced to flee the Ukraine to the UK. There is no limit on the scheme and
people will be granted up to three years to be able to work and access public services.
Ukrainian nationals in the UK who have temporary visas, including work, study or visit visas are able
to apply to the Ukraine Extension Scheme. The scheme is free to apply, and successful applicants
will get 3 years leave to remain in the UK with the right to work, study and access public funds.
Ukrainians who had visas on or before 18 March 2022, or visas which have expired since 1 January
2022, are able to apply.
In addition to the opportunity to apply to the Ukraine Extension Scheme, Ukrainians already in the
UK with a visa which is due to expire, may extend their stay by extending their visa or switching to
another immigration route, where eligible, even if their visa does not normally allow them to do so.
Find out more in our Practical Guide to Supporting Workers Affected by the war in Ukraine.
Workforce recruitment and labour supply 2022

Employing Workers with EU
Settlement Scheme Status

Using the Points Based System
to Recruit Skilled Workers

Other Routes

Establishing Right
to Work

Other Routes

SUMMARY CHECKLIST

45

Introduction

Labour providers
1.

Decide whether you will employ a Recruitment Service or Contractor Service in order to recruit workers using the Skilled
Worker route

All employers
1.

Apply for sponsorship status if you wish to recruit migrant workers under the Skilled Worker route

2.

Decide how you will prevent the risk of discrimination claims

3.

Commit to the Employer Pays Principle and ensure that migrant workers are not burdened with the costs of their
recruitment and employment

4.

Ensure recruitment staff understand the employment conditions of the student and graduate routes

5.

Visit the ‘Support for the People of Ukraine’ page of the ALP website to understand how to offer support to those
affected by the war in Ukraine.
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ESTABLISHING RIGHT TO WORK
n

Introduction

n

Establishing the statutory excuse

n

Eligibility to work in the UK

n

Retrospective checks

n

Manual right to work checks

n

IDVT tech for remote right to work checks

n

Online right to work checks

n

Follow up checks

n

Ukrainian nationals

n

Persons not entitled to work

n

Where you find an EU citizen without evidence of right to work

n

Students and graduates

n

Windrush generation

n
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INTRODUCTION
All employers in the UK have a responsibility to prevent illegal working. You do this by conducting simple right to work checks before you
employ someone, to make sure the individual is not disqualified from carrying out the work in question by reason of their immigration status.
These checks should be carried out on any worker employed under a contract of employment, service or apprenticeship, whether express or
implied and whether oral or in writing.
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Government guidance is available at:
n Understanding your right to work: EU, EEA and Swiss citizens
n Right to work checks: an employer’s guide
n Right to work checks: employer guidance
n Check if a document allows someone to work in the UK
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n Guidance on examining identity documents
n Basic passport checks

The points-based immigration system and the ending of Freedom of Movement introduced changes to the way employers are required to carry
out their right to work checks for EU nationals after 30th June 2021.
Irish citizens can continue to use their passport or passport card to prove their right to work.
All other EU, EEA and Swiss citizens will no longer be able to use their passport or national identity card to prove their right to work. You’ll
need to check their right to work in the same way you do any other migrant workers.
Employers will remain liable for a civil penalty of up to £20,000 per worker that does not have the legal right to work, unless they carry out
compliant right to work checks prior to employment and in certain cases during employment to establish a statutory excuse. Details of the
civil penalty are contained at Illegal working penalties: codes of practice for employers.
If the employer knew, or had reasonable cause to believe that the worker did not have the correct right to work status at any time during
the period of employment, the statutory excuse does not apply and the employer could be prosecuted for the criminal offence of knowingly
employing a worker who does not have the legal right to work which carries an unlimited fine and/or up to 5-year imprisonment under
The Immigration, Asylum and Nationality Act 2006.
Labour providers are liable for ensuring that temporary workers supplied to their clients have the right to work in the UK. Where a candidate
for permanent employment is introduced by a labour provider, the liability lies with the client as the employer.
Workforce recruitment and labour supply 2022
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ESTABLISHING THE STATUTORY EXCUSE
Although employers are not legally required to carry out right to work checks, they do have a duty to ensure those working in their business
have the legal right to do so. Employers who follow the prescribed process as set out in the Employers guide to right to work checks when
carrying out right to work checks will establish a statutory excuse against the liability for a civil penalty in the event that they employ
someone who is not permitted to work.

48

Introduction

The UK Workforce

The statutory excuse can be established in three ways: a manual document-based check, an IDSP check or an

An employer who knowingly employs someone who does not have a legal right to work in the UK may be liable for criminal

online
check. Conducting
any ofoffence
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in Right
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checks:
an employer’s
guide and
prosecution.
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The statutory excuse can be established in three ways: a manual document-based check, an IDSP check or an online check. Conducting any
of these checks as set out in Right to work checks: an employer’s guide and in the Code of Practice will provide you with a statutory excuse.
In all cases, the excuse must be established before the employment begins. Repeat checks only enable employers to retain the original
excuse, as it cannot be established after employment has started.
Members may choose to complete an ALP Right to Work Checklist for each check that you undertake, to record and evidence that you
have carried out these checks correctly.
The Home Office guidance: Avoiding discrimination while preventing illegal working: code of practice advises that to avoid risk of unlawful
discrimination to apply the same checks to all potential workers without any assumptions on grounds of nationality, ethnicity, colour or
period of residency.
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ELIGIBILITY TO WORK IN THE UK
EU citizens and non-visa nationals do not require a visa to enter the country when visiting.
All migrants (excluding Irish citizens) looking to enter the UK to work need to apply for permission in advance. Anyone who comes to the
UK as a visitor is not able to apply for a visa to work once in the country.
Under the Common Travel Area agreement, British and Irish citizens and those from the Crown Dependencies (Bailiwick of Jersey, Bailiwick
of Guernsey and the Isle of Man) can continue to move freely and reside in either jurisdiction and enjoy associated rights and privileges,
including the right to work, study and vote in certain elections, as well as to access social welfare benefits and health services.

EU Citizens
Those who have made a successful application to the EUSS and have been granted their immigration status digitally can only prove their
right to work using the online service as described in the Online Right to Work Check section.
The Isle of Man and Guernsey issue a letter to those granted EUSS status. Jersey issues a letter and operates an immigration status checker
service for individuals to obtain confirmation of their status at any point. When presented with a letter or email confirmation of EUSS leave
from a Crown Dependency, you must request a right to work check from the Employer Checking Service using the online form ‘request a
Home Office right to work check on GOV.UK’. You must keep a copy of the Crown Dependency letter or email and retain this with the
response from the Employer Checking Service to have a statutory excuse against liability for a civil penalty
There are some cohorts of EU citizens who will not have status under the EUSS. They will evidence
their right to work using specified documents if they cannot use the home office online system.
These specified documents are:
n Service Provider of Switzerland visas
n Outstanding applications to UK EUSS
n Outstanding applications to Crown Dependency EUSS
n EEA citizens with Indefinite Leave to Enter/Remain
n Points-Based System visas
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Outstanding UK EU Settlement Scheme applications
EEA citizens, and their family members, who have made an
application to the EU Settlement Scheme (EUSS) and have not
yet been granted status, can continue to live their life in the UK as
now and maintain a right to work until their application is finally
determined. This includes pending the outcome of any appeal against
a decision to refuse status.

Where the individual has a digital CoA to evidence an application
made on or after 1 July 2021, the online service will direct you
to verify this via the Employer Checking Service (ECS). You must
do this in order to obtain a positive verification notice in these
circumstances.

Non-digital Certificate of Application
Certificate of Application (CoA)
A ‘non-digital’ CoA is an email or letter, sent to the individual,
advising them how prospective employers can request information
A CoA is evidence that an individual has made a valid application to
about their right to work from the Employer Checking Service. Where
the EUSS and should be used to evidence their right to work until
such time their application is finally determined. Where an individual a prospective employee provides a ‘non-digital’ CoA as evidence of
has been issued with a CoA, employers must first check whether this an application made to the EUSS on or after 1 July 2021, employers
must make a copy of this document and retain this copy, together
is a ‘digital’ or ‘non-digital’ CoA.
with a Positive Verification Notice (PVN) from the ECS. In doing so
employers will have a statutory excuse for six months from the date
Digital Certificate of Application
stated on the PVN.
Most individuals with an outstanding valid application made to the
EUSS on or before 30 June 2021 have been issued with a digital CoA. Should employers be provided with a non-digital CoA dated on or
This means that the applicant can provide their employer with a share before 30 June 2021 they should ask the prospective employee to
code which can be used to check their right to work immediately via check if they have also been issued with a digital CoA. If they have,
the online service. The online service will provide confirmation of
they should provide a share code to verify their right to work via the
their right to work and advise when a follow-up check is required.
online service instead.

RETROSPECTIVE CHECKS
Employers are not required to carry out retrospective checks for workers employed on or before 30th June 2021. If employers choose to carry out
retrospective checks, they must ensure that these are carried out in a non-discriminatory manner.
This means carrying out checks on every worker irrespective of their nationality.
If as a result of these retrospective checks, migrant workers are found to be working without the legal right to do so, their employment should
be ceased until such time as immigration status has been gained, or their employment must be terminated entirely, and they may be subject to
Home Office enforcement action.
An EU citizen eligible for settled or pre-settled status who fails to make an application to the EU Settlement scheme prior to 30 June 2021, and
has no other valid immigration status, will be working illegally.
Workforce recruitment and labour supply 2022
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MANUAL RIGHT TO WORK CHECKS
There are three steps to conducting a manual document-based right to
work check. You need to complete all three steps before employment
commences to ensure you have conducted a check in the prescribed
manner, in order to establish a statutory excuse.
No other document, even those with a photograph such as a UK
Driving Licence, CIS or SIA card will establish the Statutory Excuse.
Employers may download and use the Right to Work Checklist for each
person recruited and to regularly check whether it has been updated.

Step 1: Obtain
Allowable documents are specified in Right to Work Checks: An
employer’s guide. No other document, even those with a photograph
such as a UK Driving Licence, CIS or SIA cards will establish the
statutory excuse.
n List A Contains the range of documents you may accept for a

person who has a permanent right to work in the UK. If you
conduct the right to work checks correctly before employment
begins, you will establish a continuous statutory excuse for the
duration of that person’s employment with you. You do not
have to conduct any further checks on this individual.

n List B Contains a range of documents you may accept for a

person who has a temporary right to work in the UK. If you
conduct the right to work checks correctly, you will establish
a time-limited statutory excuse which means that you will be
required to conduct a follow-up check when the temporary right
to work expires, in order to retain your statutory excuse. This
should be undertaken in the same way as the original check.
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n List B documents are divided into Group 1 and Group 2

documents.:
• For Group 1 documents the statutory excuse lasts until the
expiry date of the worker’s permission to be in the UK.
• Group 2 documents require obtaining a Positive Verification
Notice from the Home Office Employer Checking Service
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Step 2: Check
Employers must be able to demonstrate that they have checked the
validity of the document and are satisfied that the individual is the
person named in the documents presented and is entitled to do the
work in question.
Employers must check the validity of documents in the presence
of the holder. This can be a physical presence in person or via a live
video link. In both cases employers must be in physical possession of
the original documents.
For example, an individual may choose to send their documents
by post to enable employers to conduct the check with them via
live video link. Employers may not rely on the inspection of the
document via a live video link or by checking a faxed or scanned copy
of the document.
The responsibility for checking the document is the employers.
Whilst it may be delegated to members of staff (this includes
agency workers engaged by you and working under your control),
the employer will remain liable for the penalty in the event the
individual is found to be working illegally and the prescribed check
has not been correctly carried out. This responsibility may not be
delegated to a third party.
You may use a third party to provide support in terms of technical
knowledge or specialised equipment to prevent the employment of
illegal workers, but the responsibility for performing the check (in
order to obtain a statutory excuse from a civil penalty) will remain
with you as the employer.
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Employers are not expected to be experts on forged documents
and will only be required to pay a civil penalty if “it would be
reasonably apparent to a person, untrained in the identification of false
documents, having examined it carefully, but briefly and without the
use of technological aids, could reasonably be expected to realise that
the document in question is not genuine, or if it would be reasonably
apparent to the same person that the individual presenting the
document is not the person referred to in that document, even if the
document itself is genuine.”
The legally specified checks required to establish the statutory
excuse are:
n Check any photographs in the documentation are consistent
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with the appearance of the individual.
n Check the dates of birth listed to ensure that these are

consistent across documents and that these correspond with
the appearance of the individual
n Check that the expiry dates of any limited leave to enter or

remain in the UK have not passed
n Check for any restrictions on the individual’s entitlement to do

the type of work offered
n Check that the documents are genuine and have not been

tampered with and belong to the individual
If the individual provides two documents which have different
names, obtain further documentation to explain the reason for
this - marriage certificate, divorce decree, deed poll or statutory
declaration.
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Step 3: Copy
In order to provide evidence that the appropriate checks have
been made, employers must copy, and retain for the duration of
the employment and at least 2 years after, the relevant page or
pages of the document(s) presented, in a format which cannot be
subsequently altered, for example, a photocopy or un-editable scan.
It can be a colour or black and white copy, but it is important that
employers ensure it is a clear copy.
Copies should be endorsed, at least, with the date of the check to
which they apply, a statement that this is the date that the check
was conducted, and for internal control, the identity of the person
conducting the check.
Rather than endorse copies, you may keep a separate record of
when individual checks were completed, as long as you are able to
produce the record on demand. You still need to keep a copy of the
document itself.
You must copy and retain copies of:
n Passports: Any page with the document expiry date, the

holder’s nationality, date of birth, signature, immigration
permission, expiry date, biometric details, photograph and
any page containing information indicating the holder has an
entitlement to enter or remain in the UK (visa or entry stamp)
and undertake the work in question (the front cover no longer
has to be copied).
n All other documents: The document in full, including both

sides of an Immigration Status Document and an Application
Registration Card.
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From 6 April 2022, Biometric Residence Cards (BRC), Biometric
Residence Permits (BRP) and Frontier Worker Permit (FWP) holders
will evidence their right to work using the Home Office online
service only, presentation of a physical document will no longer be
acceptable.
This means that, from 6 April 2022, employers will no longer be able
to accept or check a physical BRP, BRC or FWP as valid proof of right
to work, even if it shows a later expiry date.
Employers do not need to retrospectively check the status of BRC or
BRP holders who were employed up to and including 5 April 2022.
Employers will maintain a statutory excuse against any civil penalty
if the initial checks were undertaken in line with the guidance that
applied at the time the check was made.
For manual checks, the statutory excuse is not established where:
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n The check is performed by an individual who is not employed

by you
n It is reasonably apparent that the person presenting the

document is not the person referred to in that document, even if
the document itself is genuine. You may be liable to prosecution
if you know or have reasonable cause to believe that the
individual does not have immigration permission to work
n You know that the individual is not permitted to undertake the

work in question
n You know that the documents are false or do not rightfully

belong to the holder
n You have not recorded the date on which the right to work

check was conducted or retained & copied the documents you
have checked
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IDVT TECH FOR REMOTE RIGHT TO WORK CHECKS
Employers may choose to use Identity Document Validation Technology (IDVT) via the services of a certified digital identity service provider
(IDSP) which will enable a statutory excuse to be obtained without being in physical possession of ID documents.
Digital identity verification conducted by IDSPs is the process of obtaining evidence of the prospective worker’s identity, checking that it
is valid and belongs to the person who is claiming it. People upload images of their personal documents, instead of presenting physical
documents to a prospective employer. This comes at a cost to employers who pay accredited private sector IDVT service providers to
undertake these checks.
IDVT checks are only currently available for British and Irish citizens who hold a valid passport (including Irish passport cards). They are not
necessary for the majority of migrant workers whose right to work may be checked digitally.
There is no requirement for an employer to use IDVT checks at all – they are simply an alternative to manual document checks - and
you must not treat less favourably those who do not hold a valid passport or who do not wish to undertake an IDVT check. In these
circumstances, you must be able to conduct a manual check as an alternative.
It is your responsibility to obtain the IDVT check from the IDSP. You will only have a statutory excuse if you reasonably believe that the IDSP
has carried out their checks in accordance with government guidance.
Labour providers who seek to pass the cost of IDVT checks on to applicants or workers, are likely to be in breach of critical GLAA
Licensing Standard 7.1 (and the equivalent requirement in the Conduct Regs for businesses outside the GLAA regulated sector). This is
because it is unlawful to charge fees for work finding services.
Labour providers and employers who seek to pass these costs on, will also breach discrimination legislation as the costs apply to
British and Irish workers only and also general internationally accepted ethical recruitment standards, including the ETI Base Code and
the Employer Pays Principle, which many retailers and businesses in the food supply chain require their suppliers to comply with
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ONLINE RIGHT TO WORK CHECKS

Introduction

Online right to work checks must be used for workers who hold:
n A biometric residence permit

n Status issued under the points-based immigration system

n A biometric residence card

n British National Overseas (BNO) visa

n Status issued under the EU Settlement Scheme (unless their

n Frontier workers permit.

status was issued in Jersey, Guernsey or the Isle of Man in which
case a manual check is required)

You may see new applicants with an in-date physical Biometric Residence Card, Biometric Residence Permit or Frontier Worker Permit. Since
April 2022, manual checks on these documents will no longer provide a statutory excuse. All such applicants should be able to give you a
share code to conduct an online check. There is no requirement to conduct retrospective checks on workers whose statutory excuse was
established with a manual check on these documents prior to April.
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There are three steps to conducting an online right to work check:

1.Use
Individuals wishing to share their right to work with an employer using the Prove your right to work to an employer route will provide the
“share code” to the employer directly or from the service, in which case, the employer will receive an email from right.to.work.service@
notifications.service.gov.uk.
All share codes now begin with a letter denoting the purpose it can be used for: ‘R’ – for right to rent; ‘W’ – for right to work; ‘S’ - for another
reason. This will enable employers and employees to be confident that the correct share code has been generated and avoid confusion when
using the services.
To view the individual’s right to work details, the employer will type in the share code and the individual’s date of birth at View a job
applicant’s right to work details. Only viewing the details provided to the individual on the migrant part of the service will not provide
employers with a Statutory Excuse.

2.Check
Check that the photograph on the online right to work check is of the individual presenting themselves for work i.e. the information provided
by the check relates to the individual and not an imposter.
Employers must only employ the person (or continue to employ an existing employee, if they are conducting a follow-up check) if the online
check confirms they have the right to work and are not subject to a condition preventing them from doing the work in question.
If the online right to work check does not confirm that the individual has the right to do the work in question or if it is reasonably apparent
from the photograph that the individual working is not the individual to whom the information provided in the check relates, employers will
not have established a statutory excuse.
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3.Retain
Employers must retain the ‘profile’ page (the response provided by the Home Office online right to work checking service) confirming the
individual’s right to work. This includes the individual’s photo and date on which the check was conducted.
Employers will have the option of printing the profile or saving it as a PDF or HTML file. For internal control purposes it will be prudent
to identify and record the person conducting the check as well. Employers should store this securely, electronically or in hardcopy, for the
duration of employment and for two years afterwards. The file must then be securely destroyed.
Should illegal working be identified, employers will need to be able to evidence that they have conducted a right to work check in order
to have a statutory excuse and avoid a civil penalty. By retaining evidence of the check as above, they will be able to present this to an
immigration officer in the event of illegal working.
Where an employer can demonstrate that it has complied with these requirements, it will have established the Statutory Excuse even if it
transpires that the employee was working illegally as long as the employer did not knowingly employ a worker who does not have the legal
right to work.
The Home Office has an audit record of online checks conducted by employers using the service. This record does not include the name of
the individual user.
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For online checks, the statutory excuse is not established if the employer:
n Has not retained evidence of the online right to work check in

the prescribed format; or
n Has not used the employer part of the service to access the right

to work information
n Has viewed the information from the migrant part of the Home

Office online checking service

n Has employed an individual when the online right to work

check has not confirmed that the individual has the right to
work in the UK and to undertake the work in question
n Has not checked that the photograph on the online right to

work check is of the individual who is presenting themselves
for work

FOLLOW UP CHECKS
Employers must repeat the right to work check of those individuals who have time-limited permission to work in the UK. This should occur
when their previous permission comes to an end. The Employer Checking Service can confirm the right to work of an individual who has an
outstanding application or appeal to the immigration system. When conducting follow-up checks, employers may use either the manual
right to work check or the online right to work check where applicable, irrespective of the type of check originally conducted, before
employment commenced.
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UKRAINIAN NATIONALS
Similarly, a Code1/Code 1A may have been endorsed in Ukrainian
passports, if those individuals had entry stamps to Ireland from 25
February 2022 The stamps were manually amended from ‘Leave to
enter’ to ‘Leave to remain’ possibly with the Officer’s initials.
The individual will need to obtain a Biometric Residence Permit (BRP)
which will be endorsed with up to 36-month permission to stay. This
can be done at any point during the six-months validity of the stamp.
In response to the evolving conflict in Ukraine, the Home Office has
introduced visa schemes to support Ukrainian nationals, and their
family members, to come to the UK. (See earlier section).
Establishing a statutory excuse is dependent upon whether the
traveller has a valid Ukrainian passport or not.
Ukrainians with a valid Ukrainian Passport
On arrival, Border Force stamp the passport with permission to
enter the UK, valid for six months with no restrictions on taking
employment or recourse to public funds.
If an employer manually checks this passport as outlined in this
guidance and records it correctly, this will give them a time-limited
statutory excuse. These endorsements are already included in the
acceptable documents for a manual check under Annex A of the
Employers Guide, List B, Group 1, Number 1.
Employers will need to carry out a follow-up check of those
individuals who have time-limited permission to work in the UK. This
should occur when their previous permission comes to an end
In a small number of cases, when the Schemes went live, a Code 1A
was not available, in place of this a Code 1 was used with the “no
recourse to public funds” scored out in ink and possibly initialled by
the Officer.
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Any applicant who is a Ukrainian national, who has not applied for
permission to stay in the UK, will not have a right to work.
Ukrainian nationals who do not have a valid Ukrainian passport
If an individual does not have a valid Ukrainian passport, they will
be provided with an entry clearance vignette attached to a ‘Form
for Affixing the Visa’ (FAV). Shortly after arrival, a BRP is available
for collection, and this can be used to access the Home Office
online checking service. Where necessary, individuals can use their
FAV document as proof of their right to work, in conjunction with
confirmation from the Home Office Employer Checking Service
(ECS) in the form of a Positive Verification Notice (PVN).
Therefore, once an individual with an entry clearance vignette
attached to a FAV is in the UK, they are expected to collect their BRP
urgently, which can be used for right to work checks as normal, and
a statutory excuse obtained for the full period of permission to stay.
Where employers contact the ECS and Home Office systems show
that the individual has a BRP available, employers will receive a
response from the ECS directing them to advise the individual to
collect their BRP and prove their right to work using the Home
Office online checking service. In this scenario ECS will not issue a
PVN to provide a statutory excuse and employers should use the
online checking service.
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PERSONS NOT ENTITLED TO WORK
If, having carried out right to work checks it is established that the prospective worker is not permitted to work, then the employer is entitled
to refuse employment to that person. It is up to the prospective worker to demonstrate that he or she is permitted to do the work offered.
If a false document, or one falsely claimed to refer to an individual, is presented it may be reported to the Home Office via the
Report Immigration Crime link or by calling the Helpline on 0800 788 887.

WHERE YOU FIND AN EU CITIZEN WITHOUT EVIDENCE OF RIGHT TO WORK
Home Office guidance outlines a process employers may follow in circumstances where you identify that an EEA citizen in your workforce
has not applied to the EUSS by 30 June 2021. You do not need to cease employment at the time you identify an employee without status if
this measure applies.
In order to benefit from this measure, the EEA citizen must have been employed by you, in the UK, prior to the end of the grace period
(30 June 2021).
In such circumstances, you should:
1. Advise the individual they must make an application to the EUSS within 28 days. They must then provide you with confirmation that
they have been issued with a ‘digital’ or ‘non-digital’ Certificate of Application (CoA). Where they have been issued with a CoA, you
must request a right to work check from the Home Office Employer Checking Service (ECS).
2. If they do not make an application within 28 days, you must take steps to cease their employment in line with right to work legislation.
3. Where a valid application has been confirmed, the ECS will give you a Positive Verification Notice (PVN). You must retain the PVN
and a copy of the individual’s CoA. This will then provide you with a statutory excuse against a civil penalty for six months. This allows
sufficient time for the application to be concluded and enables the individual to maintain their employment with you during that time.
4. If the individual has been granted status before the PVN expiry date, they can prove their right to work to you using the Home Office
right to work online service. If they have not been granted status at the time the PVN expired, you must do a further check with the ECS
in order to maintain your statutory excuse against a civil penalty.
5. If the follow-up check confirms that the application is outstanding, you will be given a further PVN for six months and would then
repeat step 4 until such time as the application has been finally determined. If the follow-up check confirms the application has been
finally determined and refused, then you will not be issued with a PVN and you must take steps to cease the individual’s employment.
6. Employers are advised to record and maintain accurate records of checks and actions taken in regard to this guidance in the same way
in which evidence is retained to demonstrate a statutory excuse.
For those who were employed on or after 1 July 2021, you must perform the appropriate right to work checks prior to employment.
Workforce recruitment and labour supply 2022
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STUDENTS AND GRADUATES

WINDRUSH GENERATION

International students who are permitted to work will have a clear
endorsement in their passport or a digital status that can be checked
through the online right to work checks process, stating they are
permitted to work and the number of hours of work permitted during
the term time e.g. 10 hours or 20 hours and full-time during vacations
and during the period of permission that is granted before a course
begins and after the course ends only applies if they are following, or
have completed, the required course of study.

In some circumstances, individuals referred to as the “Windrush
generation” (those who arrived in the UK before 1973) and those
non-EEA nationals who arrived in the UK between 1973 and 1988,
may not be able to provide documentation from the acceptable
document lists to demonstrate their entitlement to work in the UK.

To establish a statutory excuse, the employer must carry out an
online right to work check and have on record evidence of the
academic term and vacation dates applicable to the course being
followed, from the educational establishment sponsoring the
student.
Other changes in their circumstances (e.g. changing course, switching
to another sponsor, stopping studying or having their permission to
study curtailed) can impact on their right to work.
Some courses contain Work Placements as an integral and assessed
part of the course. This is entirely separate to any entitlement to
work. An employer offering work placement to international students
is strongly advised to retain a written agreement with the student’s
education institution about the work placement as evidence that the
student’s work placement does not exceed the time permitted for
them.
To establish a statutory excuse for workers on a Graduate route, the
employer must carry out an on-line right to work check.
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The Home Office has established the Windrush Help Team which is
handling applications under the Windrush Scheme for confirmation
of indefinite leave to remain, including a biometric residence permit
or applications for British citizenship. Information is available
at: Employers: right to work checks on long-resident non-EEA
nationals and Windrush generation
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SUMMARY CHECKLIST
1.
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Understand how to establish a statutory excuse for each immigration route
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2.

Keep up to date with new information – updated guidance on right to work checks is published regularly

3.

Train recruiters and other relevant personnel
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